
 

ADVANCE SHEET – SEPTEMBER 2, 2022

​President's Letter

In this issue, we present two tributes to leading personalities of the Roosevelt
Court. (Few participants in recent controversies over Supreme Court politics remember
that for a few months after the war, prior to the appointment of Justice Burton, that all
of the Justices were Democrats.)

Felix Frankfurter and Robert Jackson, along with Burton, were regarded as the most
restrained members of the Court of the early 1950s. We here offer Professor John
Mansfield's tribute to Frankfurter, which echoes Professor Philip Kurland's view that
"to know what he did is not to know who he was." Frankfurter, unlike most of today's
academics, took an intense interest in the subsequent careers of his students. He was a
shameless flatterer of both the high and low alike, as can be seen in his published
correspondence with Oliver Wendell Holmes and Franklin Roosevelt. He not only
populated Washington agencies and law school faculties with his former students, he
also introduced important young Europeans to Washington, including Carlo Sforza and
Jean Monnet.

We also include Philip Kurland's biographical sketch of Robert Jackson, noteworthy
among other things for Jackson's deep fear of expansion of federal criminal
jurisdiction, an issue in our time.

Readers desiring to explore a complete archive of Jackson's speeches and other
writings will find them at www.roberthjackson.org.  They provide a refreshing
contrast with the political rhetoric of our time.

George W. Liebmann
 

Maryland Civil Practice Forms

Each year, your editor prepares revisions for his Maryland Civil Practice Forms
(Thomson West).  The preface to each new edition provides a capsule summary of civil
procedure events in the preceding year that may be of use to lawyers generally;
accordingly, the latest version covering events up to June 30, 2022 follows:

The past year, perhaps due to COVID and changes of personnel on the Court of
Appeals, saw little significant rule-making, statutes, or case law on civil procedure.

There were new rules relating to electronic filing of exhibits (17.11); digital signatures
(18.24); Bar discipline (23.3, 39.1); remote participation in scheduling conferences

http://www.roberthjackson.org/


(53.1); specialized courts (53.1, 59.14); electronic devices in courtrooms (53.1);
scheduling orders (53.3); self-authentication of documents (59.6); virtual jury trials
(60.14); in banc appeals (65.1); dismissal of appeals to the circuit court (87.12);
petitions for certiorari (87.13); and appellate briefs (87.18; 92.1; 93.9; 93.19; and
93.20).

New forms were provided for restoration of former names (10.15.30; 10.15.50;
10.15.70); disclosures by corporate parties (15.1); elevated access to MDEC cases
(17.11.50); motions for remote proceedings (53.1.50); waiver of open costs (72.1.50);
notices of lis pendens (77.6.30); auctioneer’s affidavits (81.28.50); garnishments
(82.2.30; 82.2.70; 82.14);  requests for body attachment (84.9.50) and notices of appeal
(87.1.50).

Major cases related to taxpayer standing (8.1); legal recognition of gender changes
(10.15); successor liability of corporations (10.16); de facto parenthood (11.10);
limitations in class actions (13.1); public official immunity(26.17); liability of police
(30.8); arbitration (31.7; 31.23); contributory negligence (31.11); laches (31.16);
limitations in residential lease cases (31.23); limitations during COVID epidemic
(31.23); third party practice (37.1); Maryland Public Information Act (48.1);
designation of experts (53.3); disqualification of judges (56.6); rape shield statutes
(59.6); expert testimony (59.6); child testimony (59.6); impeachment of jury verdicts
(60.1); lost instruments in foreclosure cases (61.28); rent collection actions (64.11); in
banc review (65.7); declaratory judgments (71.2); costs (72.1; 75.4); SLAPP actions
(72.3); writs of possession (83.1; 87.12); civil contempt (84.9); post conviction appeals
(87.6); and administrative mandamus (87.17)

George W. Liebmann

The United States Marshals Service
Through the Eyes of A U.S. Marshal 

On Wednesday, September 7, 2022, at 12:30 p.m., Johnny L. Hughes, the United
States Marshal for the District of Maryland will speak on the United States Marshals
Service and the District Of Maryland.  He will recount the role the Service played in
numerous cases including their involvement in the 2002 D.C., Maryland., Virginia



Sniper Case.  Please join us for what should be a fascinating afternoon as Marshal
Hughes talks to us about the Marshals Service and recounts almost a half century in
law enforcement.  The program will be in-person as well as by way of Zoom.

Johnny L. Hughes is the United States Marshal for the District of Maryland.  He was
appointed by President George W. Bush and confirmed by the United States Senate on
February 8, 2002.  Prior to becoming United States Marshal, Mr. Hughes was Director
of the National High Intensity Drug Trafficking Area Congressional Affairs and Public
Information Office under the office of National Drug Control Policy.  He was
appointed to that position July 1, 1996.  Hughes began his law enforcement career on
July 10, 1967, as a trooper with the Maryland State Police, retiring at the rank of Major
on June 30, 1996.  Major Hughes worked in numerous assignments and held several
command positions with the Maryland State Police.  Hughes has extensive experience
in congressional affairs work and has testified on law enforcement and criminal justice
matters on Capitol Hill.  He has served on several local, state and federal boards,
committees and commissions.  Hughes was the recipient of the United States Attorney
General's Special Commendation Award in 1993, and recipient of the National Law
Enforcement Council Achievement Award in 1992.  A family man, Marshal Hughes is
the father of Michael and David Hughes, both former Maryland State Troopers. 
Michael was shot in the line of duty and is now medically retired from the Maryland
State Police while David is currently a Supervisory Special Agent with the Drug
Enforcement Administration.

Time: 12:30 p.m., Wednesday, September 7, 2022, with the Library’s famous wine &
cheese reception immediately following.  
'
R.S.V.P.: If you would like to attend telephone the Library at 410-727-0280 or reply
by e-mail to jwbennett@barlib.org.  Please remember to indicate whether you will be
attending in-person or by way of Zoom.  If you are joining us remotely, a Zoom link
will be forwarded the week of the program.   

mailto:jwbennett@barlib.org


 

Please Help If You Can

I was going to ask if anyone knew how it got to be September already, when I thought
it might lead to someone asking the related question of how it got to be 2022, and I was
not ready to take the chance.  Whether we are ready for it to be or not it is in fact
September, and among other matters of significance emanating from that fact, it is the
end of the Bar Library’s fiscal year.  Come October, a new membership year will be
upon us.

It was in the afternoon of August 23, 2011 that the effects of an earthquake which
occurred in Virginia were felt in Baltimore and “Fortress Mitchell” shook in such a
manner that I initially thought it must have been a bomb.  Right after it happened I
talked to Judge Moylan, whose office then and now is next to the Library, and we both
came to the conclusion that we had in fact seen and experienced everything there was
to see and experience.  Then, of course, there came COVID knocking on the door.

The last few years have been, as with many, a challenging time for the Library. 
Income from fees and dues is down dramatically and belt tightening of the first order
has taken place.  We have done our utmost best and take great pride in not having
closed, even for a single day, as a result of the pandemic.  We will continue with all
possible effort to provide the same level of services and collections that we have over
the course of the past 182 years, but, we desperately need your help.

If it is at all possible, I ask that you continue or renew your membership for the 2022-
2023 membership year.  It will provide money the Library is in great need of and help
it to continue what a Civil War, two World Wars, a Great Depression and a prior
pandemic were unable to stop.  It is in fact the case, the truth, that we will not be able
to make it without your help.  Please do what you can and thank you.

I look forward to seeing you soon.

    Joe Bennett       



 

FELIX FRANKFURTER d1

78 Harvard Law Review 1529
June 1965 
In Memoriam
John H. Mansfielda1

Copyright (c) 1965 by the Harvard Law Review Association; John H. Mansfield

SPEAKING of some remarks he made a few years ago at a ceremony
honoring Judge Learned Hand, Justice Frankfurter, in a pungent style so
characteristic of him, observed: “I deeply wanted to say something without
dumping him into a hogshead of molasses. How tricky such efforts are.” Tricky
indeed, and beyond my poor power, I fear, on this occasion, when I am to
speak of one who left such a deep mark on my life, and on the lives of many.
My hand and voice and resolve are steadied, however, when I consider how he
would disapprove if I spoke otherwise of him, especially here to you, the
students and faculty and friends of the Harvard Law School. I can almost feel
his grip upon my arm, that vise-like grip that was the mark of his complete
attention to the particular human being who was before him. I can still see the
flash and sparkle of life and interest in his eyes, and hear the spontaneous
combustion of his laugh.
There are surely many others, including others of his law clerks, some who are
sitting here now, who are better qualified than I to speak of this extraordinary
man. They could tell of the early days when he worked for Mr. Stimson, one of
his heroes, in the United States Attorney's office in New York. They could
speak of his government service during the First World War and after, and his
years as a teacher at this law school, which he loved so ardently. They could
speak of the influential role that he played in the New Deal, and of his early
years on the Court. It was very late in this rich and crowded life that I came to
serve the Justice. And yet when I reflect upon the matter, that seems to make
no difference: To know him at all was in a sense to know him fully, and to be
set apart forever from those who had not known him. He did not hold himself
back; he was the most unreserved of men. One draught of his wine, and a man

https://1.next.westlaw.com/Document/Ied547c0149ca11dba16d88fb847e95e5/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7401400000182d04967a581fc3802%3Fppcid%3D56cea09660394021bbac9578015b1b33%26Nav%3DANALYTICAL%26fragmentIdentifier%3DIed547c0149ca11dba16d88fb847e95e5%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7f3a3e77a41aeb3c494a49e7ce8a6fa6&list=ANALYTICAL&rank=1&sessionScopeId=11353db44d9751433e94d679d5c6126c2f0b81379710f9fe1a381c2a83296d0d&ppcid=56cea09660394021bbac9578015b1b33&originationContext=Search Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_Fd1110383292
https://1.next.westlaw.com/Document/Ied547c0149ca11dba16d88fb847e95e5/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7401400000182d04967a581fc3802%3Fppcid%3D56cea09660394021bbac9578015b1b33%26Nav%3DANALYTICAL%26fragmentIdentifier%3DIed547c0149ca11dba16d88fb847e95e5%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7f3a3e77a41aeb3c494a49e7ce8a6fa6&list=ANALYTICAL&rank=1&sessionScopeId=11353db44d9751433e94d679d5c6126c2f0b81379710f9fe1a381c2a83296d0d&ppcid=56cea09660394021bbac9578015b1b33&originationContext=Search Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_Fa1110383292


was as giddy as those who had drunk the whole bottle. And indeed, to each
new law clerk and friend, he gave the whole of his life, in a rushing, bubbling
stream of stories and anecdotes, memories going back over seventy years,
told with such zest and enthusiasm that one might suppose he was telling them
for the first time. Some of these you will find in the book of his reminiscences.
That book is full of good things, but it gives pain, for it largely fails to
communicate the warm, affectionate, compassionate side of his nature.
How I entered the golden circle of his acquaintance is still something of a
mystery to me. I find among my papers — and it gives some idea of the
generosity of his mind, that he could attribute to a relationship equality, when in
truth the giving was all on his side — I find, as I say, a card in his hand, on
which he has written the word “serendipity,” with a definition (evidently we were
discussing this word, and doubtless I had exposed my ignorance of its
meaning or origin). “Serendipity,” he writes, “an unexpected, unsought, happy
discovery: e.g., Justice Frankfurter's happening on Professor Mansfield.” The
ordinary means for choosing law clerks had, as I recall, failed to function, so
that although the summer months had arrived, a law clerk was still needed for
the coming term. The Justice convoked the Harvard men who happened to be
on the premises, a group he sometimes laughingly referred to as “the puisne
judges,” and asked for suggestions. “What about Mansfield?” someone
volunteered. “Who's he?” replied the Justice. “I thought he was dead.” Dead he
may have been, but not for long, for an invitation to be a Frankfurter clerk was
an invitation to life, to a wider, richer life than one had supposed oneself
capable of. Justice Frankfurter was a life-giving force. His presence to those
about him was a challenge to clearer thinking, to deeper feeling, to a more
intense humanity.
His clerks were his friends. This is to say nothing and to say everything. When
I consider many of his friendships, their achievement seems to me a minor
miracle. In my own case, it is hard to see how there could have been greater
differences in background, in temperament, in age and in position. Yet none of
these things seemed an obstacle to an immediate, easy and spontaneous
interchange. The secret was that he did not leave things to chance. He did not
wait for something to happen, as most of us do. He set out to be your friend.
He did not leave you alone; he knew that in fact human beings do not really
want to be left alone, and he acted accordingly. He concerned himself with
every aspect of our lives, from the deep recesses of the intellect and heart to
the most trivial ailments of our bodies.
What shall I tell you of being his law clerk? Shall I tell you of the warm, sunlit
study in the house on Dumbarton Avenue, with books open everywhere, and
an invitation to sit in the old Morris chair that used to be Holmes'? Shall I tell
you of walks in the Washington springtime? It always seemed to be springtime
that year; I cannot remember any winter at all. Shall I tell you of talk, and talk,
and more talk on a thousand subjects? Work? I can hardly remember any work
at all in the usual sense of the word. The door to his office would burst open,
and in he bounced with some new idea to try out, some new experience to
share. What did we think about this? Had we heard about that? Look at this
new book! Come and meet so and so, the ambassador from somewhere or the
author of something, or just an interesting person. He certainly observed his
own advice that a really good lawyer spends only a small portion of his time at
specifically legal work. Most everything in life was relevant to law, grandly
conceived. That was the lesson he set us to learn by example and
participation. In other chambers men might labor in shirt sleeves to heap up
legal memoranda and complain of overwork. That was not for us. We were to
wear our learning and labors lightly — that was the badge and honor of our



office.
But appearances were deceptive. Work was in fact going forward, going
forward in the way that he knew was most fruitful. He once spoke of “the
conditions essential for the kind of creative tasks which are involved in the
effective exercise of the Court's jurisdiction, which means essentially a feeling
of serenity of mind and an absence of jostling, especially jostling due to too
many problems occupying the mind at the same time.” The thinking and
research that he had us do had a purpose and a point, and finally a use. To
that which he was revolving in his mind, and measuring against a lifetime's
experience with law, society, and human nature, we added our mite. Then
suddenly, his brilliant mind seized hold of the whole matter, exposed the
essence of the problem, and clothed it in that distinctive prose that seems
overly elaborate only to those who prefer the desiccated language of the law
reviews to the grand style of Samuel Johnson and Cardinal Newman. How
completely appropriate to the Justice's view and use of language are these
observations of Newman, whom he so much admired:
And, while the many use language as they find it, the man of genius uses it
indeed, but subjects it withal to his own purposes, and moulds it according to
his own peculiarities. The throng and succession of ideas, thoughts, feelings,
imaginations, aspirations, which pass within him, the abstractions, the
juxtapositions, the comparisons, the discriminations, the conceptions, which
are so original in him, his views of external things, his judgments upon life,
manners, and history, the exercises of his wit, of his humour, of his depth, of
his sagacity, all these innumerable and incessant creations, the very pulsation
and throbbing of his intellect, does he image forth, to all does he give
utterance, in a corresponding language, which is as multiform as this inward
mental action itself and analogous to it, the faithful expression of his intense
personality, attending on his own inward world of thought as its very shadow
....
How the Justice loved the Court and worried about its work and its future. How
he loved this country, both its traditions and its progress. It always surprised
me that he never showed any interest in foreign travel, and — it seems
somehow a related fact — though a voracious reader, he took no particular
interest in works of fiction. I now see these as characteristics of a mind so
completely absorbed in and stimulated by the reality immediately at hand, that
it had no need of artificial stimulants to arouse the imagination. The world
around him teemed with matter for his attention.
And how he idolized this School. It was on his tongue almost as much as the
name of Holmes. “You don't know that, and you've been to the Harvard Law
School?” “You haven't read Zimmern's ‘Greek Commonwealth,’ and you say
you have been to the Harvard Law School?” Will I ever forget Zimmern's
“Greek Commonwealth,” or a hundred other books that he was shocked to find
I had not read! One might have supposed that there had been a golden age at
the Harvard Law School, when it was free of all human failings, and that the
Justice innocently believed that that state of affairs continued to the present
day. I came to see, however, that he had no illusions about us at all, any more
than he had illusions about those persons for whom he conceived an especial
enthusiasm. It was all part of what I should call his education by expectation.
No one can I think of whom it would be more terrible to disappoint, and if he
took it for granted that the Harvard Law School was great, that its faculty was
learned, wise, upstanding, that its students were diligent, enthusiastic, seized
of noble visions, then perhaps they would be, perhaps they could be, certainly
they must be.
So it was with his friendships, especially with younger men. He knew of what



poor stuff we were made. But his expectations of us did indeed arouse a desire
to respond, to be what he assumed we were, to live as nobly and as usefully as
he suggested we might. Here was a mystery of human converse — that he
could communicate his being and his aspirations to those he touched. Surely
he least of all has to fear that awful divine reproach on the last day — “But
where are the others?” — for they follow him in a great throng.
There are those who say that Felix Frankfurter had no religious convictions.
The answer to them is that his whole life was dedicated to the discovery of the
unfolding spirit, his every word and action a testimonial to its life-giving
presence. It only remains for us to say, “Lord, take away my heart of stone,
and give me a heart of flesh,” like unto his.

Footnotes

d1
These remarks were originally delivered on Feb. 26, 1965, at a meeting at the
Harvard Law School in commemoration of Mr. Justice Frankfurter.
a1
Professor of Law, Harvard Law School. A.B., Harvard, 1952, LL.B., 1956.
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