
 

ADVANCE SHEET – May 9, 2025

           President's Letter
 
In this issue, we reproduce Judge Learned Hand's eulogy of Mr. Justice Brandeis,
delivered in 1942 near the high tide of Hitlerism. Brandeis' views about subjects other
than free speech receive little attention now, and it is usually thought that after the
retirement of some of the 'four horsemen' FDR and his program had a clear run.  What
is not remembered is the extent to which three eminent judges, Learned Hand,
Brandeis, and Benjamin Cardozo had curbed the New Deal's worst excesses.   The
critical event was what Roosevelt's entourage called ‘Black Monday’; May 27, 1935,
the ninetieth anniversary of which will soon arrive.  On that day, the Supreme Court
rendered three unanimous decisions.
 
In the Schecter case, the Supreme Court invalidated on both commerce clause and
excess delegation grounds, the President's code-making authority over the whole
economy.   It affirmed the Second Circuit, where a concurring opinion by Judge
Learned Hand rejected as inconsistent with federalism an assertion of jurisdiction over
all commerce.  This was the only case in a judicial career extending over 50 years that
Learned Hand was prepared to declare a federal statute to be unconstitutional.  The
Supreme Court opinion, a windy production, was by Chief Justice Hughes, but the
language of Justice Cardozo's opinion on delegation has lived: "This is delegation run
riot, not canalized within banks that keep it from overflowing...No such plentitude of
power is capable of transfer." Whether the same thing will be said in our time about the
President's power over tariffs remains to be seen.
 
In the Louisville Joint Stock Bank case, the Court, speaking through Brandeis,
invalidated a mortgage moratorium in the Frazier-Lemke Act, Brandeis delineating
creditors' rights that could not be impaired without compensation through eminent
domain or otherwise.  Greater attention to this opinion would have spared the Biden
administration its Supreme Court defeats on eviction and student loan moratoria.
 
The third May 27 opinion, the Humphrey's Executor case now under attack by the
Trump administration and partisans of a unitary executive, partially overruled the



earlier decision in the Myers case upholding Presidential removal powers from which
Brandeis had dissented.  The opinion by Justice Sutherland expressly referred to the
dissenting as well as majority opinion in the Myers case; in it, Justice Brandeis had
declared: "The doctrine of the separation of powers was adopted by the convention of
1787 not to promote efficiency but to preclude the exercise of arbitrary power.  The
purpose was not to avoid friction but by means of the inevitable friction incident to the
distribution of the governmental power among three departments to save the people
from autocracy."
 
In the wake of these three opinions, Brandeis is said to have admonished two of his
acolytes, Benjamin Cohen and Thomas Corcoran to go back and tell the President that
centralization was over.  After the 1936 election emboldened Roosevelt, Brandeis (and
Justice Van Devanter) joined Chief Justice Hughes' decisive letter refuting the case for
the administration's effort to 'pack' the Supreme Court.   His last major opinion
delivered in 1938 was that in Erie v. Tompkins, returning to state courts determination
of the rules of tort law.
 
Brandeis would not have been pleased by today's American society in which 40% of
wholesale and retail employment is concentrated in two corporations as a result of
judicial interference with chain store taxes and retail price maintenance laws, and five
banks dominate banking, and his Zionist vision of a Mediterranean Denmark did not
anticipate the Netanyahu government.  But, as shown in Jordan Schwartz's The New
Dealers: Power Politics in the Age of Roosevelt, he was a champion of public electric
power development in the South and West and was responsible for the decentralized
features of the unemployment insurance system.   The May 27 decisions were the
summit of his influence.

 
George W. Liebmann

 
 

 



 

An Evening With Chief Justice Matthew J. Fader
On Tuesday, May 13, 2025, Chief Justice Matthew J. Fader of the Supreme Court
of Maryland will speak on public trust and confidence in state courts in the era of
generative artificial intelligence.   He will explore the challenges courts face in
maintaining that trust and confidence and examine ways they can respond.

Matthew J. Fader is Chief Justice of the Supreme Court of Maryland.  He joined the
Court, then named the Court of Appeals of Maryland, and was named chief judge in



April 2022.  He was previously a member of Maryland’s intermediate appellate court,
now named the Appellate Court of Maryland, where he served as an associate judge
beginning in 2017 and as chief judge beginning in 2018.  Before joining the bench, he
was a trial attorney with the United States Department of Justice’s Civil Division,
Commercial Litigation Branch beginning in 1999; an attorney in private practice
beginning in 2002; and an assistant attorney general with the Office of the Attorney
General of Maryland, Civil Litigation Division beginning in 2010.

Place: Mitchell Courthouse – 100 North Calvert Street – Main Reading Room of the
Bar Library (Room 618, Mitchell Courthouse).

Time: 5:00 p.m., Tuesday, May 13, 2025.  

Reception:  Catering by DiPasquale’s featuring their famous prosciutto, cod fish, fruits
and cheeses.   

Invitees:  All are welcome to this free event.

R.S.V.P.: If you would like to attend telephone the Library at 410-727-0280 or reply by
e-mail to jwbennett1840@gmail.com.
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The Kaplan Schneider Lecture Series at the Baltimore Bar Library
     On Tuesday, November 4, John W. Frece, author of Self-Destruction: The rise, fall,
and redemption of U.S. Senator Daniel B. Brewster will be appearing in the Main
Reading Room of the Library as part of the Kaplan Schneider Lecture Series. Brewster,
who represented Maryland in the United States Senate from 1963 to 1969, was indicted
in 1969 on ten criminal counts of solicitation and acceptance of bribes.

 

THEY'RE OFF
 
     Today is opening day, and I am fairly certain that the overwhelming majority of you
have not a clue as to what it is that is opening. The answer is that today is the first day
of Pimlico's spectacular six day meet which will culminate in the 150th running of the
Preakness.
 
         The date was November 1, 1938 and the entire eyes of the racing world were on
Pimlico for the match race between Sea Biscuit and War Admiral.  Described as the
"Race of the Century," 40,000 people attended in person while an estimated 40 million
more listened on the radio, including President Roosevelt who interrupted a Cabinet
meeting to do so. (The race, if you are interested, may be viewed on Youtube.)
 
     The question then is – what happened? How could it be that it went from everyone
having their eyes on Pimlico, to no one either watching or caring. While the homes of
the Derby and that of the Belmont maintained their luster, that of the Preakness, well
… what can I say. As a promised renovation/rebuild awaits, and after so many delays I
think we all might be justified in being a little skeptical, the plight of Pimlico presents
an amazing case study on what can happen to even the grandest when neglect,
indifference and incompetence rules the day.  
 
    Now, while our favorite race course was galloping toward an ignominious fate, those
posited with responsibility for our favorite law library were making sure that whatever
needed to be done to keep its services and collections not just relevant, but at the
forefront, was in fact taking place. Whether it is for treatises on the latest developments
in the law or databases found at very few other places, the Bar Library is the place to
come.



 
     One last fun fact, when that very first Preakness was taking place 150 years ago, the
Library was already in its 35th year of operation. The President of the Board that year
was Arthur W. Machen, Sr., then in his eleventh year in that role. He would continue to
serve as President until 1915.
 
     I look forward to seeing you soon.

Joe Bennett
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