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President's Letter

The recent actions of the national administration in asserting a right to intervene in
local political disturbances without an invitation from governors makes it appropriate
to reprint some cautionary words about any such tendency that I voiced 55 years ago. I
shall continue to abstain from expressing in this space my current expressions about

current events.

The article I wrote then was prompted by a report of a National Commission appointed
by President Johnson whose guiding spirits included Senators Edward Kennedy, John
McClellan, and Roman Hruska. Because my articles were the first expressions of
opposition, I was one of five persons who testified on the first day of the ensuing
Senate hearings along with Governor Pat Brown and Attorney General John Mitchell.
The guiding spirit of the hearings was the Judiciary Committee's staft director, an
unrecognized major figure of the law, Professor G. Robert Blakey of Notre Dame, who
is still alive and who was the principal draftsman of the generally successful and
appropriately restrained federal RICO and wiretapping legislation directed against
organized crime. He later was the staff director of the House Committee
on Assassinations, whose courageous report did not spare the Eisenhower and

Kennedy administrations.

The Brown Commission's bill was succeeded by somewhat less latitudinarian bills,
Senate Bills 1 and 1400 sponsored by the Senate Committee with the enthusiastic
support of Senator Kennedy and, as to the latter bill, the Nixon Administration. An
omnibus bill passed the Senate with about a dozen dissenting votes but foundered in
the House Judiciary Committee, the leading opponents being Congressman James
Mann of South Carolina and Congresswoman Elizabeth Holtzman of New York, later
District Attorney of Brooklyn, who echoed my opposition to the proposals to greatly
empower magistrates without life tenure. She is still alive and active. The broad bill
ultimately died because of a Senate filibuster led by a Dixiecrat, Senator James
Allen of Alabama, a Republican libertarian, James McClure of Idaho, and Senator Alan

Cranston of California, who had been a newspaper correspondent in Hitler's Germany



and who recalled the supersession of the Prussian police. By then, opposition had
arisen from the business community and civil liberties organizations. Senator Kennedy
was successful in securing enactment of the proposals for a Sentencing Commission,
which produced a Thermidor of inflexible draconian sentences until its wings were

somewhat clipped by opinions of Justice Antonin Scalia invoking the right of jury trial.

I testified before both Senate and House Committees and published several other
articles in various legal publications. Recent developments appear to justify my worst

forebodings.

George W. Liebmann
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Chartering a National Police Force

by George W. Liebmann

A cross-examination ol the
proposed new federal criminal
code asserts that the draft

works neither a revision and
re-arrangement of the code nor

its reform in light of recent
developments in case law. Instead,
the draft advocates expansion of
federal police power and a
destruction of stale responsibility
and state autonomy in the
presarvation of public order and
the administration of criminal law,
The second Instaliment of this article
will appear next month.

Y PUBLIC LAW 89.801, Congress

established the National Commis-
sion on Reform of Federal Criminal
Laws in 1966, charging it with the
modest task of recommending improve-
ments in the “system of criminal jus.
tice™ by which federal criminal stat-
utes are administered and the duty of
“making recommendations for revision
and recodification of the criminal laws
of the United States, including the re-

a person, while an assault with intent
to commit such a felony is punizhable
by o fine of not more than $3.000 o
imprisonment for not more than 10
years, or both? . . .

The various false penalty and immu.
nity statutes are equally confusing.
Under Section 1001 of Title 18, United
States Code, fulse statements generally
are punishable by a fine of not more
than $10.000 or imprisonment for not
mare than five vears, or hoth. However,
under varions  other  statutes,  false
of a particular tvpe are

peal of unnecessary or undesirable
statutes and such changes in the pen-
alty structure as the Commission may
feel will better serve the ends of jus-
tice™. The creation of the commission
was inspired by a message sent to Con-
gress by President Johnson on March
9, 1966, That message proposed crea.
tion of a commission to accomplish
“revision™ of federal criminal laws. In
deseribing the sort of revision cantem-
plated, the President observed :

A number of our criminal laws are ob.
salete, Many sre inconsistent in their
cfforts to make the penalty fin the
crime. Many—which treat essentially
the same erimes—sre seattersd in 8
crazy-quilt patchwork throughout our
criminal code.

The scope of revision contemplated
by the President was clearly modest.
Repeal of ohsolete laws, rationalization
of penalties and consolidation of re.
lated laws under a single head were the
examples of contemplated revision re.
ferred to in the President’s message.
Deputy  Attorney  General Ramsey
Clark, testifying before the Judiciary
Committee of the House of Representa.
tives later the same year, gave exam-
ples of the sort of anomaly intended 10
be corrected by the new commission:

Several Mlustrations may help, Is it
mot puzzling that it is a felony punish-
able by a fine of not mare than §1,000
or imprisonment for not more than
seven years, or both, to actually maim
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subiject 1o lesser penalties,

Some statutes are ohsolete or incor.
rect and should be either updated or
repealed, For instance, Section 1652 of
Title 18 speaks of pirates operating
under color of any commission from a
foreign prince, |, . .

Subsequent to the House hearings, a
member of the subcommitter, Repre.
sentative Poff, introduced a bill similar
to but slightly broader than the admin-
istration’s measure. The changes in the
commission's mandate wade by the
Poff bill were relatively minor. The
ward “revision” was changed 1o “re-
form™ in the title, The House commit-
tee report explained that “H.R. 15706
contemplates a Criminal Law Reform
Commission, which would not be lim-
ited 10 recodification or revision,
merely restating existing laws and lim-
iting disparities, but would itself deter-
mine where its attention will best he
focused after having had an opportu-
nity 1o review the entire spectrum of
the eriminal laws, including also the
possible codification of case law where
needed to modernize the system.”
While the addition of the word “re-
form”™ js of significance, Congress none-
theless contemplated reform of the ex-
isting federal criminal code, not re-
form of intergovernmental relations or
the nation’s working Constitation, The
administration’s bill provided for a
nine-member commission with three



members each to be appointed by the
President, the President of the Senate
and the Speaker of the House, to which
the Poff bill added provision for bipar-
tisan membership and for appointment
in addition of three members of the
federal judiciary by the Chief J

sence of obstruction of federal law or a
call for assistance by the governor of a
state (Section 1801} ; and would pro-
vide the Federal Government with au.
thority, regardless of the presence or
abeence of the convenlional indicia of

federal jurisdiction, 1o punish the bri-

of the United States, The bill, as en-
acted, further provided for an advisory
commission of fifteen members ap-
pointed by the ission, for a direc-
lor Lo be appointed by the commission,
for its permanent employees and for
employment by it of a suitable number
of members of that prolific, if some.
what incestuous breed of quasi-public
servant, the $75-a-day man.

A Monster Has Sprung Forth
From these modest beginnings there
has sprung forth a monster. The pro-
posed study draft works not a revision
and rearrang, of the federal crim-
inal code or its reform in light of re-
cent developments in case law, but
rather 8 wholesale expansion of federal
police power and a wholesale destrue-
tion of state responsibility and state
autemony in the preservation of public
order and the administration of erimi.
nal law. One commission consultant
vividly  described  the ission's

bery or unlawful rewarding of state
and local officials, thus affording fed-
eral officials so minded an unparalleled
opportunity to utilize the federal erimi-
nal law against elected state officers or
their political opponents  {Sections
1361, 1362, 1366 and 1367).

Further, the new proposed code, not
content with its broadening of existing
jurisdietional bases, provides for a new
form of pendent federal criminal juris-
diction, charmingly reflerred to by the
draftsmen as a “piggyback” base (Sec-
tion 201 (b} ; further provides for sig-
nificant broadening of the rather
vaguely drafted federal civil rights
statutes by eliminating the requirement
of 18 US.C. § 245 which limits federal
interference to cases involving intimi.
dation “by force or threat of foree™,
therehy taking a step that Congress ex-
pressly declined to take in its very re.
cent enactment of the Civil Rights Aet
of 1968' (Section 1500) : and further
disp with the requi that de-

modest approach: “As a general prop-
osition, a fresh look ought 1o be taken
al all basic legislative policy issues as a
part of the comprehensive penal law
reform effort.” (Working Papers Vol.
ume 1, page 100.}) The work of this
commission, thus far, constitutes a
massive act of usurpation—an exercise
in zovernment by sleight of hand
which finds litthe parallel even in our
rather surprising very recent history,
For the study draft of this commission,
appointed 1o “revise™ and “codily”,
would, among other things, restructure
the jurisdictional basis of the federal
eriminal law so as readily to permit
federal jurisdiction 1o be pressed to
and beyond its constitutional limits by
the proposed code and by future legis.
lation (Section 201}; would further
confirm the Federal Government in
possession of wide police power and
benee increased responsibility for the
suppression of persons prometing civil
disturbances, notwithstanding the ab-

privations of federal rights be under
color of state law rather than the prod-
uct of private action (Section 1501).
These safeguards of federalism are

National Police Force

druz  offenses. including marijuana
offenses, offenses involving ampheta-
mines and offenses involving  sub.
stances within the scope of the pro-
posed Controlled Dangerous  Sub-
stances Act? (Sections 1821, 1626,
1829}, Section 503, although purport-
ing to adopt the American Law Insti-
tute’s Model Penal Code test of insan.
iyt extends immunity to sociopathic
offenders.® implicit in this proposal be-
ing a vastly broadened role for the
Federal Government in the confinement
of persons deemed mentally ill® Nor
are the sweeping judgments and inno-
vations made by this new code confined
to thase involving the restriction, or
mare accurately, obliteration, of the in-
dependent p and ibilities
of state and local governments. Thus
the draftsmen of the proposed statute
would reject out of hand the consid-
ered recommendations of the Reardon
Commission for revision of the federal
contempt statute” (see Section 13411,
would drastically curtail the contempt
powers of federal judges, would freeze
into federal law, despite the current
flux in the field, the “utterly withow
redeeming social value™ test of obscen-
ity espoused by four bers of the
Supreme Court in the Memoirs case®
(Section 1851), would create a new
inchoate offense of “criminal facilita-
tion"—a proposal rejected by the

said to “have become unnecessary due
to an expanded view of the scope of
federal rights and conzressional power
to protect them™ (Study Report, page
147). The code further makes it a fed-
eral offense for a state or local police-
man to “exceed his authority in mak-
ing an arrest or a search and seizure™
and expressly dispenses with the re.
quirement of Serews v. United States®
that there be shown a specific intent to
deprive the victim of federal constitu-
tional rights {Section 1521).

Section 1511 of the study code dras-
tically recasts many systems of politi-
cal finance of state and local elections
by making it a federal offense for a
labor union or corporation to make a
campaign contribution in a state or
local election. Section 1826 purports 1o
create federal jurisdiction over all

American Law Institute after opposi-
tion from Judge Learned Hand? {Sec-
tion 1002), and would annex to corpo-
rate criminal convictions a new class
action restitution procedure confusing
criminal sanctions and redistributive
social policy (Section 405). This cata-
logue is only illustrative.

These extraordinary recommenda-
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tions have been presented 1o the Bar
and to the public in a fashion that
could not be better caleulated to pre-
clude intelligent and informed com-
ments. On June 8, 1970, the study
draft was issued. The draft contains
numerous references 1o the commis-
sion’s working papers. The letter of
transmittal accompanying the study
draft expresses regret that the working
papers, because of printing delays,
could not be issued together with the
study draft. As of July 27, 1970, the
working papers had not been publish-
ed.'" The letter of transmittal, together
with the first page of the study draft,
established an effective deadline for
comments to the commission of August
1, 1970 (later extended 1o August 31,
1970), pointing out that the final re-
port of the commission is, by =tatute,
due November 8, 1970, (It is under.
stood that some portions of the report
may be delayed until shortly before
January 8, 1971, the date the commis.
sion expires by statute.) Thus the Bar
and the public are afforded at most
five weeks in midsummer, with henefit
of the commission’s working papers, in
which to comment on the study drafe.)?
Under these circumstances the commis.
sion’s announcement that it will receive
comments can be deemed little more
than window dressing.

Unless Revised, Draft
Must Be Discarded

What already has been said sbout
the substance of this commission”s rec.
ommendations speaks for itsell. Before
analyzing the recommendations in de-
tail, | shall state my conclusions: This
study draft may be poisoned at its
source, it may well be beyond repair
and, unless drastically revised, must be
discarded, root, stem and branch. Un.
derstanding of the substantive provi-
sions cannot, unfortunately, be ob-
tained without consideration of the
fashion in which they came about. Tt is
appropriate, therefore, before discuss.
ing the substantive provisions, to say a
word about the compesition of this
commission, ils advisory ittee

appointees included the commission
chairman, former Governor Edmund
Brown of California, and two lawyers,
Donald  Scont Thomas of  Awvstin,
Texas, and Theodore Voorhees, a Phil
adelphia lawver Jong artive in the af-
fairs of the National Legal Aid and
Defender Assaciation. Chief Justice
Warrens appointees included Judges
George C. Edwards, Jr., A. Leon Hig.
ginbotham, Jr. and Thomas J. Me.
Bride, The President of the Senate
designated Senators Sam J. Ervin, Jr.,
Jobn L. McCellan and Roman L.
Hruska. Speaker McCormack's de-
signees were Congressmen Robert W,
Kastenmeier, Abner J. Mikva and
Richard H. Pofl. Congressman Mikva
succeeded Congressman Don Edwards
of California, and Judge Edwards soc-
ceeded Judge James Carter of the Ninth
Circuit, A judgment as to the adequacy
of represemtation of the political and
legal center on the commission must
abide its action on the sudy draft, It
may be hoped that the final report will
not constitute an amalgam of the views
of “liberals™ uncritical of expansions
of federal authority and “conserva.
tives” favoring a harder line on ques-
tions of criminal justice. Conspicususly
absent from the commission i= any
representative of state or local govern-
menls—an omission ascribable 1o the

terme of the statute creating the com-
mission, which contemplated a body
that would engage in sume rather rou-
tine housckeeping within the federal
establishment, and not an organ whose
staff would arrogate to itself the pow-
ers and aspirations of a constitutional
convention, ¥

The possible defects in the makeup
of the commission may not have heen
redeemed by its choice of an advisory
committee and stafl. The advisory com-
mittee likewise is notably bereft of rep-
resentatives of state and local govern-
menis. The only such representative
now serving is the former Police Com.
missioner of New York City, Howard
R. Leary, who must be sssumed 1o
have had little time to devote to the
work of this commission.? Its stafl is
headed by Professor Louis B, Schwartz
of the University of Pennsylvania Law
School, a qualified scholar who was
also codirector of the American Law
Institute Model Penal Code project.
Professor Schwartz's =omewhat un-
orthodox views on such subjects as the
appropriate scope of federal criminal
jurisdiction™ and the definition of and
sanctions for corporate criminal liabil-
ity'* found little room for expression
in connection with the drafting of the
Model Penal Code. The present study
draft gives them full play.
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11 On Jasuvary 16, 1969, Covernor Brows
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The research staff of the commission
appears drawn in heavy portion from
the stafls of the Department of Justice.
The commission’s ncndzm&: cumuhnh
constitute a rey Cross
of the vounger members of American
criminal law faculties. Service as a
consultant 1o the American Law Insti-
tute Model Penal Code Project appears
to have been regarded almost as a dis-
qualification for work on this study
dmh—" It is no disparagement of the

P of the It
ants to say that a number of the
choices made appear quite extraordi.
nary,'?

Neither responsible criminal de-
fense attorneys nor state and local
officials appear to have significantly
participated in the work of this com-
mission. It is fair to say of the com.
mission's staff that in general it is com-
posed of a coalition of federal prosecu-
tors and vounger academic members.
While we are told by Governor
Brown's preface (page xx) that “divi-
sions of opinion emerged on issues so
vital to the maintenance of an orderly
society and the preservation of individ-
ual liberty”™, the two groups were ap-
parently largely united in their lack of
concern about issues of federalism.

Having thus reviewed the back.
ground and origing of the code, de-
tailed attention may be given to a few
of its provisions.

Single Section Defines
Federal Jurisdiction

The jurisdictional provisions of the
code depart from existing federal stat-
utes by including a single section de-
fining federal jurisdiction. That sec-
tion, 201, provides as follows:

Federal jurisdiction 1o penalize an
offense under this Code exists under
the circumstances which are set forth
as the jurisdictional base or bases for
that offense. When no base is specified
for an oficase, federal jurisdiction ex-
ists if the offcnse s committed any-
where within the United States, or
within the special maritime and terric
torial jurisdiction of the United States.

Bases commonly used in this code
are as follows:

(a) the offense is commitied within
the special maritime and territorial ju-
risdiction of the United States;

{b) the -In-e is committed in the
course of ing or in i fi
flight frem the commission of any
other offense over which federal juris-
diction exists;

(eh the victim is a federal public serv.
ant engaged in the pe of his
official duties or is the President of the
United States, [ete.] ... or any mem-
ber or member.designate of the Presi-
dent’s cabinet or the Supreme Court,
or @ head of a foreign nation or a for
cign minister, ambassador or other
public minister;

(d) the property which is the subject
of the offease Is owned by or in the
custody or control of the United States
or b+ being manufactured. constructed
or stored for the United States;

{e) the United Seates mails or a facil-
ity in interstate or foreign commerce is
used in the commission or consumma-
tion of the offense;

() the offense is against a transper-
tation, communication or power facility
of interstate or foreign commerce or
against o United States mail facility;
(g) the offense affects interstate or
foreign commeree

{h) movement of any person across a

Mitchen Suse

George W. Liebmann was gradu-
ated from Dartmouth College (A.B.
1960) and the University of Chicago
(J. D, 1963). He served as an Assist-
ant Altorney General of Maryland
from 1967-1969 and is now practic-
ing law with a Baltimore firm,
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(i} the property which is the subj ided Subsection |b), the pen-

ol llne offense is nml; in hm-lnc or

or is
part ' of an mlrmue or foreign ship-
ment:

(i) the property which is the subject

of the offense is moved across a state

or United States boundary in the com-
mission or consummation of the of

Tense :

(k) the properiy which is the subject

of the offense is owned by or in the

custody of a national credit institation;

(1) the offense is piracy, as defined in

section 212,

Individual sections of the code de-
fining specific offenses either contain
no reference to jurisdiction, in which
case “federal jurisdiction exists if the
offense is committed anywhere within
the United States”, or contain a state-
ment like that in the theft section:
“There is federal jurisdiction over an
offense defined in Section 1732 10 1737
under paragraphs a, b, d, . b, i, j, k,
or | of Section 201.” By the simple ex.
pedient of adding additional letters to
& given section of a code or, better still,
deleting any letter references at all, the
jurisdictional reach of the code sec-
tions may be vastly extended by future

Congresses, comprehendingly or other-

duﬂ criminal jurisdiction section, Sub.
section (g), the “affecting commerce™
section, and Subsection (h), which
rests on the premise that “if interstate
transportation of a kidnap victim suf-
fices for federal intervention, interstate
of the kidnaj to eommit
the offense should also suffice™. Just
why this is so, or why an additional
federal penalty should be visited upon
the free interstate movement that the
courts have increasingly told us is con-
stitutionally protected is not explained.
It is fair to describe the general ap-
proach to jurisdiction as the most seri-
ous flaw, and indeed, as an irremedi.
able flaw, in the swdy draft. It
appears that at the inception of the
project Professor Schwartz himsell de-
seribed the approach as “radical™ and
observed  “Initially, however, we

16. Of the mombers of the staff of or con-
sultants to the AL.L Model Penal Code proj-
e, only sme other than Professor Schwartz
appears to have boen wesochated with the
\urk of this commissien,

7. Thus the views of the comsultant on
&c law of contempt. the leading American
erithe of the contempt . are mare than
adequately r:ﬂenld in the u-igr draft con-
tempt slatule.
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should probably procesd along more
conservative lines.” (Waorking Papers,
Volume 2, page 1405, In justifying its
approach the commission declares: “It
is impossible to continue Lo pretend, as
we have under nineteenth century laws,
that the federal government is not in-
terested in the substantive problems of
fraud, prostitution, gambling, drugs,
firearms, or corruption of local govern.
ment—hut only in the simple ‘ose of
the mails’ or ‘interstate commerce’ ™
ipage xxi).»® Thus, having erected o
false dichotomy, the framers of the
cide go on to justify the “writing (of)
the new federal penal code very much
like a state penal code™ (page xxi).!*
But the Federal Government can be
“interested” in these questions while
confining ils role. as it has tradition-
ally, chiefly to federal legislation in aid
of state enforcement. Suggestions of
this nature, such as those made by a
ltant to the jssion (Work.
ing Papers, Volume 1, page 62), are
not pursued in the study draft. The
“Variation on the Present Approach™
proposed by Professor Abrams (Work-
ing Papers, Volume 1, page 43) al-
fords another such rejected solution.
This redrafting would eliminate the
catalogue of Jurisdictional proviss

and as 1o offenses where jurisdiction is
founded on the fact that property “is
being manufactured, constructed or
stored for the United States”, Section
201 (e) as a jurisdictional peg goes
well beyond most present law by en.
compassing added offenses  directed
against low-ranking federal officers in
the course of their duties, as does the
quoted portion of Section 201 (d).
The federal i in punizhing acts
affecting Iau-lnel employees or prop-
erty being manufactured for the Gov-
ernment, usually a limited interest, is
negligible when the actor is not con-
scious of the federal element but
merely directs a crime at part of the
general mass of persons or property
within a state. Finally, notwithstanding
Section 203, which dispenses with a
culpability requirement, presemt case
law may be sound in requiring culpa-
bility as to jurisdictional facts with re-
spect 1o inchoate offenses.®

Four Principles That
Should Have Been Followed

If & broad and in many respects
unintended expansion of federal juris-
diction is not to take place by enact.
ment of the code (notwithstanding its
ional provisions restricting exist-

rontained in Section 201, as well as the

liarly  objectionable  provision,
“Wllan no base is specified for an of-
fense, federal jurisdiction exists il the
offense is committed anywhere within
the United States.” Similarly, the list-
ing of the jurisdictional basis in each
code section would make the code
more easily used the ordinary praeti-
tioner and by the layman, albeit some-
what longer, Further, such an arrange-
ment would eliminate the listing and
characterization of “offenses . . . af-
fecting interstate or foreign com-
merce” amony “common jurisdictional
bases™,

Moreover, consideration was not
given to whether the existing case law
requiring culpability as to the jurisdic-
tional bases in some instances should
be followed. This would seem reason.
able as to offenses founded on the
jurisdictional base set forth in Section
2001 c) of the study drafi (acts di-
rected against federal public servants)
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ing jurisdiction) or by action of future

Congresses, it would seem that four
principles should have been followed:
(1) there should be no claim to plen-
ary jurisdiction anywhere in the code
and no statement, such as that in Sec-
tion 201, that plenary jurisdiction ex.
ists unless otherwise provided:# (2)
proof beyond a rnsoml:l: doubt of
surisdicti 1 hould oun-
tinue to he required; otherwise the
jurisdictional limitations will tend 1o
become attenuated 1o the point of
meaninglessness—the study draft i
indecisive on this point (Section 103
(100 (3) there should be no eata-
logue of common jurisdictional hases
such as that of Section 201; (4) cul-
pability as to the jurisdictional element
should be required in some i
involving at least the two jurisdictional
bases referred 10 and with respect to
inchoate offenses, such as conspiracy.
However, these more limited ap-
proaches are rejected by the study
draft, with its catalogue of jurisdie.
tional provisions. Those who regard
the abeence of a national police foree
as a great safeguard of liberty in this
country and indeed as a constitution-
ally rooted safeguard will not be
cheered by the commission’s observa.
.hn M UI. 1aklL () £ al h it
of this new clarity is that Congress can

18 The disceming consiliant nllji rasdac-
tiom, Pmlmw &"mmmm of ULCLA,
recagmiars that sl eriminal ju-
visdiction would carry with it gemeral Fed-
wral police power u‘ # wuly national police

. voncomitan! centralmation of law
enforvement aul in ‘nijn.lm wuli
clearly be umaccep) Ultimately, the
muiuhulhldlrﬂulzowhu
be in this arca gors to the heart of our Fed:
eral system and the relstive paris in be
played by the Federal and State
T

Ales, of  limitstion
dﬂrhntlwﬁ.lielﬂ!-(-enllrudlu-
utory Jlrud[m may create & lur

(Vabame 1, page 5T, “Grner-l policy dn:lr
rations Lan fimitation of jurisdiction] w
have no speeific sanction bebind them o r&
icing effect”™ (Volume 1, page 600, Bt b fur-
ther recognized that “In some ways, the pres.
ent [precommission] approach tends to
n::nnl- ?EI“.:M ﬂ-'lh of [he] Federa
" ¥

fpeestion in conmection mil cach individua
-ﬁrme-enphlqlﬂile limsited criminal
authority of the Federal govermment i main-
tained. Stated amother way, the present ap-
proach can be defemded on Ih-gnund that
it helps 1o maimtain a tone of ted Fed:
eral autherity” (Working Parrn. ?-IIIE L
page 430, Undausted, the (ramers
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windy draft would take a 1 sicp toward

phenary federal Nrmﬂmiu.‘i_ F
]lm nevd for this is not self-evident
an reapects federal enclaves, the rights
-ul privileges of residents of uhuh hiave
i«:l ln'md.n,ll‘ assimilated 1o thos wf
Ser Evans v, Cornman, 398
'U.S. 110 tlﬂﬂl. holding that the equal
[Pt thon r: residents of en.
claves umiler enil |'llht federal jurisdiction o
be aeesrded the stste Iram-hue‘ the Court
resting lts decision im part on power del.
;: the states by the Assimilative

k.

20 €f. United Seates v, Sherman, 171 F.
2d 619 (2d Cir, 1948), and the cases follow-
ng it

21 At least twe sections ef the code
these relating to drug offemses and eviminal
wsury  businese—gssert  plenary  jurisdiction
and the bribery provisions go mearly as far.
The constitutional basis for plenary federal
Jurisdiction i these instances is dubious and
not well established, See United Seates v,
Perez, 426 F. 2d 1073 124 Cir. 19700, amd

the dissenting epinion of J Mays therein,
amid see alio Griege v, U Suates, 200 F,
2d #45 11eh Cir. 1962) ; United States v,

Peeples, 377 F. 2d 205, 200 124 Cir. 1967) ;
White v. U5, 393 US. 928 (1968) (Black
and Stewart, J]. dissenting from denial of
crrtiorarl ),



make general policy about the exereise
of federal jurisdiction™.

Federal Prosecution
of Riot Inciters

Section 1801 of the code defines the
offense of inciting a riot and permits
federal prosecution of riot inciters
whese movement of any person across
a state or United States boundary oc-
curs in the commission or consumma-
tion of the offense, if the Atorney Gen-
eral certifies that a federal interest ex-
ists by reason of the fact that the riot
involved one hundred or more persons.
Section 1201 of the draft code ri'l.lling
to incitement to riot is in large meas.
ure founded on the much-eriticized
riot provisions of the 1968 Civil Rights
Act, 18 US.C. §§ 231 and 215 (b)
{di. The framers of Sections 1501 and
1802 nole that their proposed statute
does not reach as far as the 1968 act.
The 1968 act reaches offenses affecting
interstate commerce. The study draft
proposals relating to incitement to riot
and to arming of ricters reach “only”
cases when the mails or a facility in in-
terstale or foreign commerce is used in
the commission of the offense, or move-
ment of any person across a state or
United States boundary occurs in the
e ission or ation of the
offense, or {in the case of supply of
firearms or destructive devices) the
firearm or destructive device is moved
across a stale or Unfted States hound.
ary in the commission or ¢
tion of the offense, or the affense is
committed in the course of committing
or in immediate fight from the com-
mission of any other offense over
which federal jurisdiction exists. The
draftsmen of Section 1801 further Emit
the offense of inciting a riot to inciting
“a current or impending riot” in order
to “avoid constitutional isues under
the First Amendment” (study draft,
page 232). The comment in the study
draft sugzests that this limitation is
similar to “the explicit requirement of
clear and precent danger in 18 US.C.
Section 21207,

While the jurisdictional reach of the
provisions of Sections 1801 and 1802
is somewhat parrower than the juris-
dictional reach of the 1968 act, it is

not much narrower. The effect of the
proposed code section is similar to the
effect of the 1968 act: Tt embroils the
Federal Government in hotly contested
prosecutions of the leaders or asserted
leaders of disturbances even though
the disturbances themselves are not of
a character requiring federal interven.
tion or resulting in requests for federal
intervention from the governor of a
sate. The controversy is held 1o re-
quire the engagement of the prestige of
the national government, but not of jits
power—surely a paradoxical result.
The slight narrowing of present law
worked hy the draft. if anvihing, ren-
ders the existing statute even more il-
logical. The categories of jurisdiction
in which federal prosecutions may still
be invoked remain broad and remain
lacking in functional relationship to
the evils they are designed to punish.
In addition, the other narrowing fea-
tuee of the study drafi—its introdue-
tion of a requirement of “imminence”
—seems indelensible. [t rests on the
apparent premise that the clear-and-
present-danger doctrine is applicable 10
prosecutions for solicitation of crime.
The Supreme Court and the leading
commentalors on free speech problems
have never questioned the continuing
applicability and volidity of the state-
ment of Judge Learned Hand that
“words . . . which have no purport
but 1o counsel the violation of law can-
nol by any latitude of interpretation be
a part of that public opinion which is
the final source of government in a
democratic state™ 2 While, as the Su-
preme Court recently recognized in the
Brandenburg®™ case, the clear-and-pres-
ent-danger doctrine limits prosecutions
for solicitation of overth of the
Government, the reason for its applica-
bility in this context is the fact that ov-
erthrow of the Government is not in it
self a criminal offense. When verbal
statements solicit commission of a spe.
cific crime, they have not traditionally
been deemed subject 1o the clear and
present danger doctrine.™ The framers
of the code recognize this in their draft
of a solicitation statute {Section 1003
of the code) : it is not clear why they
would apply a more rigorous standard
to prosecutions for solicitation to the
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commission of the erime of riot than
they would apply 1o prosscutions for
solicitation to commit other offenses,

Offenses Against State
and Local Officials

Section 1361 undertakes to make it a
Class C federal felony for a person to
knowingly offer, give or agree to give
to another or solicit, accept or agree 1o
accept from another, a thing of value
as consideration for the recipient’s of.
ficial action as a public servant or the
recipient’s violation of u known legal
duty as a public servant. A thing of
value is defined by Section 109 {ac) of
the cade as “a gain or advantage, or
anything regarded, or which might
reasonably be regarded. by the henefi-
ciary as a gain or advantage, including
a gain or advantage to any other per-
son”. The framers of this broad defini-
tion recognize that the definition of
“thing of value™ is so sweeping that an
additional provision must be inserted
1o “require exclusion of ‘log-rolling’
from the scope of the offense™ (study
draft, page 127). Aeccordingly, Section
1369 (b} of the code expressly pro-
vides that “thing of value . .. does
not include . . . concurrence in official
action in the course of legitimate com-
promise among public servants”.

The effect of this provision is to ren-
der the federal courts the arbiters of
whal constitutes legitimate compromise
in the affairs of state government. Sec-
tion 1368 (2) (a) purports to punish
the bribery or intimidation of state or
local officials when the offense of bri-
bery can be subsumed under any of the
broad jurisdictional bases contained in
Section 201, including Section 201
(g): “the offense affects interstate or
foreizn commerce™. Not satisfied with
even this, the framers of the code go
on to extend categorically the bribery
and intimidation provisions 1o “service
involved . . . as an elected public serv.

22, Masses Publishing Company v, Poiien,

28 Fed. 535 (5,00 N.Y. 19175,
lmﬂulu‘mhrj v. Ohis, 35 US 49
{ ).

. Ser, g, Meiklejobn, The Firse

Amendment is an Absolute, 1961 Sue. Cr.
Rev, 245 at 258, and for the same observa-
tion simce Brandem see Wechsler, The
Fuature of Political Intellecinal Freedom,
46 Va. Q. Rev. 369, 376.301 (1970).
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ant”. They suggest that “broad federal
jurisdiction in this area might be
rested on Article 4, Section 4 of the
Constitution, under which the federal
sovereign guarantees 10 the stales a re-
publican form of government. This re-
sponsibility could be construed as a
power to preserve the states from any
inlmlllnn of mnpolhknl pecuniary in.

into g L. The scope of
this constitutional pawer is as yet un.
tested and might be limited to elective
amnd vepresentative character of state
government. Paragraph (b) is drawn
to fall within the limited construction.
Paragraph (a) incorporates the con-
ventional bases of federal jurisdiction,
eg.. use of the mails, upon which reli-
ance may be placed with confidence™
(page 133).

These propositions are  simply
breathtaking. None of the cases under
Article 4, Section 4, suggest that the
constitutional provision was intended
to confer on Congress anything other
than a power o intervene in particular
states upon the breakdown of repre-
sentative  government. B There is no

non-political pecuniary influences into
government” becomes incredible.

A Bad Bargain for the
States and the Counliry

The justification urged for this pro-
vision is that it permite the states to be
protected against “subversion by or-
panized eriminals™. ls it inadmissible
to think, even in this age, that the citi-
zenry of a state gets the state govern-
ment it deserves, that good state gov-
ernment cannol be conferred from
above and that the surrender of auio-
mony for a dubiovs guarantee of pur-
ity is likely to be a bad bargain for the
states as well as for the couniry?26

In Re Duncan,® quoted approvingly
by the Supreme Court in Baker w.
Carr,® the Supreme Court declared:
“By the Constitution, a mpﬂhliﬂn

the offense of neglizent homicide, Sim.
ilarly, one who commils a murder al a
manufacturing plant while attempting
to steal property that happened 1o be
in the process of manufacture for the
United States would be subject 1o pro-
secution for murder by the Federal
Covernment in the federal courts (Sec-
tions 1740 and 201 {d)). The same
would be true if the United States
owned a security interest in the prop-
erty (see Section 1738). One mizht
readily go on. The pizgzyback provision
would make possible the extension of
federal jurisdiction on a basie bearing
no functional relationship to any inter.
est of the Federal Government. When
this piggyback provision is read to-
grther with the provisions of Section
707 of the code barring subsequent
prosecution by a state in numerous cir.
cumstances, the extent to which it may

form of gove L s teed to
mrysuleinlheUnmn.—d lhedia-
tinguishing feature of that form is the
right of the people to choose their own
officers for governmental adminiera-
tlon, and pass their own laws in virtue
of the legislative power reposed in
rep ive bodies, whose legitimate

suggestion in the debates relating 1o
the guaranty clause that it was in-
tended to supply a license for general
federal legislation aimed at cutting
down the authority of state govern.
ments or impairing the auwtomony of
their officials. Even if the guaramy
clause were construed to permit the
Federal Government to pass general
legislation relating to the “elective and
representative character of state gov-
ernment”, it may be doubted that such
an interpretation would justify the pro-
vision federally penalizing bribery of a
single local public official. The Federal-
ist No, 43 observes “[t]he only restric-
tion imposed on [the states] is that
they shall not exchange republican for
anti-republican Constitutions . . . ™.
When one recalls the expressed views
of Hamilton and others relating to the
role of corruption in polities, the notion
that the clause confers “a power to pre-
serve the states from any intrusion of

acts may be said 10 be those of the peo-
ple themselves.™

Section 201 (b) of the code, conced-
edly “a novel deviee™ (page 12), pro-
vides for federal jurisdiction over “of-
fense[s] . . . committed in the course
af committing or in immediate flight
from the commission of any other of-
fense over which federal jurisdiction
exists”, The draftsmen suggest by way
of example that a person who commits
murder while impersonating a federal
official should be subject to prosecu-
tion for murder in the federal courts,
Why this is so is not readily apparent.
The indefinite and illogical expansions
of federal jurisdiction that can result
from this provision are almost without
limit. Thus, a person flesing a gam-
bling raid on a federal enclave whose
avtomobile ran over a pedestrian out.
side its boundaries would be subject to
prosecution in the federal courts for
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operate to impair the powers of a state
to keep order in its own house becomes
entirely evident.

The extent 1o which the framers of
the code are prepared to go also be-
comes evident in the commentary on
Section 201 (e), which, after justifying
the of federal criminal law to
offenses against all federal public ser.
vants rather than merely those now
listed in 18 US.C. § 1114, goes on to
suggest that “a more substantial change
in existing jurisdiction would be dele.
tion even of the requirement that the
federal official be engaged in the per.
formance of his official duties, and i1s
incorporation in Section 207 as a
guideline for discriminating exercise
of federal jurisdiction. This treatment
would avoid the occasional problems
attending litigation of the issue. Proof
problems, however, are minimized in
any event by the code’s proposal that
culpability not be required as to the
facts establishing jurisdiction.”

’.f-«rﬂnnv Fkite, 79 LS 700
ﬂml v, Carr, 360 U.S. 186 (1962),
26, See B6 Cosc, Hee, 720, 2557 {19401
;_:;nrb af l.amllm I;ﬂ-'rrh quoted in
warte, 2. mobe 12 supra, at B6.
2? mﬂ.‘i.mu 191).
.S, 186 at 223, note 44,



Chartering a National Police Force

by George W. Liebmann

The first instaliment of this
article, which appeared in the
November Journal, page 1070,
considered and crificized the general
jurisdictional provisions of the study
draft of the new Fedaral Criminal
Code prepared under the auspices
of the Mational Commission on
Reform of Federal Criminal Laws.
This final instaliment considers the
effect of those jurisdictional
principles as to selected provisions
of the proposed code.

AP’PAREN']IY UNIMPRESSED by
the depth of Congressional debate
on the 1968 Civil Rights Act and the
civil rights acts that preceded it, the
framers of the study draft of a pro-
posed new Federal Criminal Code
propose what would be a wholesale dis-
mantling of the jurisdictional limita-
tions contained in those statutes. Sec-
tion 1501 of the study draft would ex-
tend existing civil rights legislation to
private as well as official injury,
oppression, threat or intimidation di-
rected against the exercise or enjoy-
ment of “any right, privilege or immu-
nity secured . . . by the constitution or
laws of the United States™.! The effect
of this change would be to abolish the
state sction doctrine as a limitation on
the reach of the federal civil rights leg-
islation and to render a notably nebu-
lous legal provision even more nebu-
lous.

The e law ¥ Lo cor-
rupt morals” in Eughll‘l Iw. which
was the subject of Professor Hart's cel-
ebrated recent uﬂ]r.' is a thing of
wonderful i d to the

nebulous Ing;n-gc of much of the ex.

-

isting federal eriminal civil rights leg-
islation. The case against heavy relic
ance on such legal devices was made
vears ago by Professor Zechariah
Chafee? It applies with multiplied and
added force to Section 1501, Indeed, if
Section 1501 were enacted and applied
according to its terms it would be al-
most fair to say that the remainder of
the federal criminal code and all state
eriminal codes would be all but super-
fluous. The framers observe only “the
scope and effectiveness of Section 1501
and its current analogues may be cir-
cumseribed by the requirement articu.
lated in Screws v. United States, 325
U.S. 91 (1945), that there be shown a
specific intent to deprive the victim of
his federal rights, not merely, for ex.
ample, to beat or murder him"™.% The
applicability of the Screws doctrine is
further rendered doubtful by the fact
that Section 1501 as drafted, unlike the
provisions of 18 US.C, §§ 241 and 242
before it, contains no intent require-
ment, although presumably by resson
of Section 302(2) of the draft code a
requirement of “willfullness” would be
read into the statute. But it is well to

L. Cf. Adickes v, 8, H. Kress & Compuny,
598 U 5. 14 419700

2 Hamy, Law, Lisesry asp Mosanwy
(1963). Compare Usited States v. Guesr, 588
U, 5. 745, 773 (1966) (Harlan, J., dissenting
in pam): = the court has in effect dome
i to use this allencompassing criminal stal-
ute o fashion federal m'm-ln»h' u'-el.
forhidden to the mﬂa‘f
1812 ﬁrumm u United TS Hui.wn 7
Cranch

3, Cha ll! .Frrww-" Fundamental Civil
Rights: The Tasks of State and Nution, 27
Geo, Wasn, L. Rev. 519 (1969), See the sev-
eral opinioas ls United Seares v, Gaesr, 353
U. S 745, 753, 7B5 (1966), criticizing
vagueness of 18 USC § 2] and making
clear that it wes seved frem  wnconstit-
tiomality oaly by the requirement of specife
mn-'ni missing (rom Section 1501 of the study
drall

& Fivat Repost oF Tae Namonar Cos.
siission onN Cavses axp ox or Vio.
iewce T (1968). The comsuliani’s explana.
tion for the retention and extension %o pric
vale sction of Section 1501 must be seen to
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be believed: “Section 1501 of ihe {::—d

revisson retains the d.llh.

recensuction peried, w

mn&r says anyone bs & M Hn“ and
ject 1o Federal criminal persecution il he

h wnmice o anyone wlse in - -wn
tional way or in a way imterdicted by any

valid Federal law new auﬂel I on-

acied, . . . Tt violates virtually every

-l criminal law dnimmhsp du h-

l.llu. on the definltion

", Bur |l dwu exisl

H! be pre-

wiles pel
of a cwl:mllhu
Wiy l‘mlu

“Such a starwte allows coverage, with a
criminal sanctivn, of vielations of constite.
thomal rights not vet to specific statu.

language, and pethaps even d.Ir-ll o
¥ v s precise statutory ..
c—kl be

ﬂrpell of sections 241 and 2
misepresented lor political
purpascs, It would be a basis for characteriz.
ing the Congress which ed them as &
I!Il‘l:ll'll'lll” antebellam bent on wlplfl.
gaing of meere & cenfury.”
|Wnrking Papers, Valume 2, pages 809.310)



point out that Section 302(1) (e} de-
fines “willfully”, contrary to its die-
tionary definition, as “intentionally,
knowingly, or recklessly”, Many read-
ers of the study draft are likely to be
seduced into acceplance of its provi-
sions in many instances in which they
would not ordinarily be inclined to ae-
cept them if they do not pay careful
heed 1o the unconventional and, in-
deed, Orwellian definition of states of
culpability contained in  Secti
30201).

The breadth of Section 1501 is sug-
gested by the framers’ observations
that “Section 1501 will provide a base
for further development of federal pro-
tection of federal rights by judicial in-
terpretation”. The commentary notes
that “The succeeding sections of this
Chapter deal with a variety of specific
civil rights and elections affenses most
of which have been and might be em-
braced within -the generality of pro-
posed § 1501." Thus, notwithstanding
the fact that the commission in draft-
ing Section 1515, relating to interfer-
ence with speech or assembly, wisely
decided not to provide a basis for fed-
eral interference in campus disorders,
as vecommended by the Eisenhower
Commission,* the provisions of Section
1501 are so broad as to provide a basis
for that intervention, with all its conse-
quences for the prestige of the Federal
Government and the freedom of the
universities.

Section 1511 undertakes, contrary to
the express judgment of Congress in
enacting the Civil Rights Act of 1968,
to proscribe criminally economic pres.
sures to forgo federal rights. The argu-
ments against use of economic duress
as a legal standard have been well
made elsewhere, even in the context of
the law of contracts, and need not be
reiterated here. The incredible nature
of this provision in a criminal code is
adequately suggested by the drafts-
men’s observation: “The result is a
compromise which leaves it to the
courts to spell out the precise range of
‘injure or intimidate’ taking into ac-
count Congress’ intent both w0 go be-
yond violence and yet not so far as
every conceivable ‘interference’ such as
might result, for example, from lawful

though erroneous judgments of elec-
tion officials, judicial decisions, discre-
tionary judgments of federal employers
or disbursing officers.” Nothing like
this will have been seen in the criminal
law since the German and Soviet stat-
utes held up as horrible examples in
eriminal law casebooks.

Section 1541 makes it a federal of-
fense for a labor union or corporation
te make a campaign contribution in &
state or local election. In explaining
this bit of sleight of hand, the drafs.
men declare, “In reaching all elections
this section follows 18 TUS.C. §
245(b) (1) (A), revised as proposed §
1511." But that provision relates to
forcible intimidation and has nothing
whatever to do with campaign contri-
butions, It would seem that if a policy
judgment about campaign finance in
state elections is to be made, the states
should make it, ideally as part of a
broader revision of systems of cam.
poign finance. What is even mare re
markable is that proposed Section
1541 otherwise partakes of all the de-
fects of present 18 US.C, § 610, a pro-
vision notoriously evaded and suscepti-
ble of evasion, notwithstanding the as-
surance of the framers that “in prac.
tice it has been found useful”,

Drug Offenses Put Under
Federal Plenary Jurisdiction

Section 15626, entitled “Federal Ju-
risdiction Over Drug Offenses”, pro.
vides: “Federal jurisdiction over an of-
fense defined in Sections 1822 1o 1824
extends to any such offense committed
anywhere within the United States or
the special maritime or territorial ju-
riediction . . . purssant to the powers
of Congress to regulate commerce and
under the findings of Congress ex-
pressed in Section [101] of the regula-
tory law.” This section would extend
jurisdiction to the possession offenses
defined by Section 1824, including pos-
session of marijuana and possession of
any dangerous or abusable drug as de-
fined in the regulatory law. Thus the
federal authorities are afforded power
to arrest all persons possessing any
drug.

The comment observes: “An alterna-
tive to plenary jurisdiction for all of-
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fenses would be plenary jurisdiction
for the trafficking offenses but only en.
clave jurisdiction for the possession of.
fenses. Since this would produce diffi-
culties in deciding who could be ar-
rested in certain situations, e.g., in a
raid on a place where drugs were being
distributed, plenary jurisdiction is pro-
posed over possession offenses . . ..
This is typical of the study draft's ap-
proach to jurisdictional problems,
which gives slight considerations of ex-
pediency in exceptional cases greater
weight than Mr. Justice Story's obser.
vation that questions of jurisdiction
are questions of power.®

It requires only a casual glance at
arrest statistics in state courts to per-
ceive how far this “possession™ provi-
sion extends the practical reach of fed.
eral criminal jurisdiction. Evidently,
the commission has learned nothing
from experience under the Fighteenth
Amendment in its effort to impose na-
tional standards with respect to posses-
sion of the less seriously addietive
drugs in quantities not raising an
inference of trafficking. While it is pos-
sible to state the view that there is not
too much practical difference between
the present apparatus of federal drug
control, with its foundation in trans.
portation in interstate and foreign

ce and its registration require-
ments and its presumptions, and plen-
ary jurisdiction, there are some differ-
ences in scope, particularly where the
numerically significant possession of-
fenses are concerned.

It is, of course, true that the defini-
tion of possession offenzes contained in
Section 1824 of the study draft is lim.
ited by a new —indeed novel —defense:
“It is an affirmative defense to a prose.

5 Eg. Article 16 of the Soviet Code,

ted in DEssing, Faksposm Uwoes tee

W 4042 (19499), gueoted in Pavrsex &
Km Crisisar Law aso Irs Pnocesses
021 (1962) : "H&(“d:n.u:-.d.w

vishom for nz'-rl -N:h l- urllll danger
ok, it b o be deall with

any p:m. whe violated Louisiana’s re-
served rights se gesranteed in the Tenth
.ﬁl:;admt Wittiams, Huey Loxc 860
L] 1]
6, Cj. the rather diffierent approach of
Hasr & Wecwsies, Tux Fn:u. Couars
ane Tick Fisenae Svsrem che iz (19531,
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which the diagnosis is based.”

The effect of this provision is to
remove any begal restraint from the
range of psychiatric expent testimony.
The justification advanced for this is
no compliment te the psychiatric
profession. And perhaps more impor-

cution under this section that the drug
was possessed for personal use by a de-
fendant who was g0 dependent on the
drug that he lacked substantial capac-
ity to refrain from wse.” The argu-
ments against recognition of this de-
fense are well rebearsed in Justice
Marshall's opinion in Powell v. Texas,
392 U. S. 514 (1968).7 What happens
to persons acquitted under this section
is not made clear by the statute; pre-
sumably they, like persons acquitted
under the broadened insanity defense,
will be confined in newly created fed-
eral institutions,

The gambling provision, Section
1631, similarly extends federal juris-
diction to cases in which “movement
of any person across a state or United
States boundary oceurs in the eommis-
sion or ion of the offense™.
This makes another considerable and
rather illogical extension in the range
of the federal eriminal law.

A_L.L Insanity Provision
Used and Misused

Section 503 of the study draft adopts
the American Law Institute’s Model
Penal Code test of insanity but deletes
from the test the exclusion of “socio-
pathic” offenders. As framed, the study
draft provision would permit psychia-
trists to testify that a defendant was in-
sane even when the sole basis of this
peychiatric testimony is evidence of
prior criminal offenses, The comment
explains: “The AL.L formulation ex-
plicitly denies the defense 1o ‘socio-
paths” ie., habitual offenders without
other symptoms. Such a provision may
be of questionable utility in view of the
near cerlainty that some additional
symptoms will be found by any psy-
chiatrist inclined to the ultimate con-
clusion that the accused was mentally
ill. In view of the general policy
against constraining expert testimony,
it may be better not to pose issues re-
garding the range of evidence on

tant, if the provision is accepted, the
portion of the AL formulation ex.
cluding habitual offenders without
other symptoms from the insamity de-
fense, will be omitted from jury
charges. In effect, therefore, the study
draft provision would make the insan:
ity defense available to so-called socio-
pl.'l.hlc offenders and would make the

ailable to almest any recidi-

vist.

The study draft fails to codify the
important rule that the insanity de-
fense must be raised by and cannot be
forced on a defendant® It is silent as
to what happens to persons acquitted
on the ground of insanity.? It is fair to
assume that ander the view taken by
the draftsmen they will be confined
under some form of federal commit-
ment statute in federal institutions,
notwithstanding the grave constitu.
tional and other objections to these fed-
eral commitments.’® [t should be noted
that the commission's Alernative For-
mulations 1 and Il (Working Papers,
Volume 1, page 234) would aveid
most of these perils.

Significant Modifications
of Contempt Powers

Section 131 of the study draft re.
tains without significant modification
the limitations on the contempt powers
of federal courts imposed by statute in
1831, The effect of these provisions is
to exclude almost entirely any possibil-
ity of federal court punishment of con-

tempts by publication. The American
Bar Association has ded that
courts be equipped with limited powers
to punish contempts by publication in
two instances—when newspapers pub-
lish the details of a closed pretrial hear-
ing and when they publish the details
of elosed bench conferences and simi.
lar matters heard outside the presence
of a nonsequestered jury during the
course of a jury trial.?

Similarly, notwithstanding contrary
recommendations,'? the study draft
perpetuates the rule of Cammer v,
United States, 350 U, 8. 399 (1956),
excluding attorneys from the scope of
the second section of the federal con.
tempt statute.’ The draft also would
limit the power of the federal courts to
impose punishment for contempts com-
mitted in their presence or by their of-
ficers, as distinet from contempts by
violation of court orders, to a maxi-
mum sentence of either five days or
r.h.d.ny dt)t, rather than the present ef.

of six ha M

Obscenity Provisions Reach
All Interstate Shipments

Section 1851 of the study draft pro-
m a fedd. 1 . I.T M
would be applicable to all i
shipments of certain obscene materials.
The “utterly without redeeming social
value” test of Memoirs v. Massachu-
seits, 383 U. S, 413 (1966), is utilized,
notwithstanding the present flux in the
field and the fact that that test secured
the assent of only four members of the
Supreme Courl. It may also be noted
that the word “redeeming” is omitted
in the study draft from the Supreme
Court's language, “utterly without re.
deeming social value”. Under the pro-
vision as drafted, advertizing and man-

7. See geocrally, Avies, Tue BonberLaNp
oF Casinaz Justice (1964).
R Lynch wv. Over

‘lLIu
presently re a5 'bad’ rather than ‘sick’
would he il ml nﬁ unlu#lﬂchmu
examination

1 lld'lllw!wdlll“l!mld
paragraph exclusion of ALL will in fact
tend 1o reduce the number of sociopaths ex-
culpated, but valy those who had roatine ex.
amination would be benefitted; the affuent

culp
SeTVes:
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and the fortunate woald be able to avoid the

restrictbon,” | Working P, Volame 2,

]u&u 245-246.) Epll.urhl rume riot over
ﬁdui rﬂwlu hility,

Foote, A Comment on Pre.Trial
(’umum af Criminal Defendants, 108 1.
Pa. dl.' Rev, 832 (19600, and suthoritkes thene
cite

11. Amemecax Bax Assocamion Prosecr
on Misasmus Staspanss rox Cusaosar Jus.
nee, Staspanne Recanse 1o Fam Thearn
ane Fusx Press B 3.1, 35(d) and 4.1(b).

12, Id. st 8§ 1.1, 1.2 lnd

13. 18 ULS.C. § 401,

4. Cf. Tefit. United States v. Barnet,
*Twas & Famous Victory, in 1964 Scr. Cr.
Rovaew 123,



ner of distribution may be considered
in determining the social value of
material, although not, apparently, in
determining  whether its  dominant
theme is an appeal to prarient interest,
The applicable contemporary commu-
nity standard is a national standard.

The commentary does not expressly
address itsell to the questions whether
it is appropriate to have a federal ob-
scenity statute reaching significantly
beyond importation and use of the
mails, whether it is appropriate to have
a national standard of ob

of criminal facilitation upon the testi-
mony of a person who has committed
the felony charged 1o have been facil-
itated unless such testimony be corrob-
orated by such other evidence as
tends to connect the defendant with
such facilitation™.

Criminal Liability
of Corporations

These provisions of the study draft
defines the criminal liability of corpo-

ity, and whether it is appropriste to
make the federal standard (assuming a
federal standard is appropriste) the
standard of the Memairs case further
restricted.

Offense of Criminal
Facilitation Is Created

Section 1002 of the study draft cre-
ates a new inchoate offense of “crimi.
nal facilitation™ reaching a person who
“knowingly provides substantial assist-
ance to a person intending to commit a
erime”. A provision of this nature ap-
pears as Article 115 in the New York
Penal Law, but was deleted from the
Model Penal Code by wvote of the
American Law Institute at the urging
of the late Judge Learned Hand.!s The
case against its inclusion is well stated
in Judge Hand's opinion in Falcone v.
United States, 109 F, 24 579 (2d Cir.
1940).

Under the study draft formulation,
“The ready lawful availability from
others of the goods or services pro-
vided by a defendant is a factor to be
considered in determining whether or
nol his assistance was substantial.”™
The framers of the section cxplain that
the section “would provide a legislative
solution to the dilemma faced by a
court which has to choose between
holding a facilitator as a full accom-
plice or absolving him completely of
criminal liability”, Under this provi-
sion criminal lisbility depends on one
person's knowledge of another’s inten.
tion and also on the extent of the avail-
ability of goods and services from oth.
ers. The study draft formulation omits
the provision in the New York section
that "a person shall not be convicted

and purports to restate present
law. [t may be noted, however, that the
study draft subjects a corporation to
criminal liability for “any misde.
meanor committed by an agent of the
corporation in furtherance of its af-
fairs™. The New York statute more
accurstely  expresses present law,
reaching as it does only “offenses . . .
engaged in by an agent of the corpora-
tion while acting within the scope of
his employment and in behalf of the
corporation”. The proposed federal
provision would effectively eliminate
the “scope of employment” jssue as a
possible defense.

Section 404(4) of the study draft
would subject an individual to erimi-
nal liability for organizational offenses
attributable o his “willful [ie., reck.
less] default in supervision within the
range of [his] responsibility”. This
provision thus combines recklessness
and vicarious responsibility. Further,
Section 404(2) makes “any agent of
the organization having primary re-
sponsibility for the subject matter of
the duty” legally responsible for corpo-
rate omissions to perform a duty. Sec-
tion 20.25 of the New York Penal Law

United States Attorney, or other attor.
ney designated by the court [includ.
ing, pr bly, private 1] to
institute supplementary proceedings in
the case in which the organization was
convicted of the offense to determine,
collect and distribute damages to per.
sans in the class which the statute was
designed to protect who suffered inju-
ries by reason of the offense, if the
court finds that the multiplicity of
small claims or other circumstances
make restitution by individual suit im-
practicable.” The court is placed in the
role of being the instigator of a subse.
quent prosecution. Moreover, henefits
to large private groups are sttached 1o
criminal convictions, a consequence
not likely to produce an atmosphere of
disinterestedness or detachment in a
eorporate criminal trial. The provision
would cause the criminal process to be.
come permeated with and subject to all
the pressures surrounding civil class
actions.

It has been forcefully questioned
whether courts are appropriate agen.
cies to undertake to redistribute large
sums of meney between social groups. ¥
Even the limited experience under
new Rule 23 of the Federal Rules of
Civil Procedure suggests the problems
that will secur.® It is not self-evidently
wise to convert judicial proceedings,
and particularly judicial proceedings
in criminal cases, into a forum for po-
litical and economic power struggles.
The costs of administration and legal
costs incurred when the courts under.
take to distribute large sums, as in
class actions and previously in reor.
panization proceedings, are notarious.

Perhaps less appreciated is the po-

does not go nearly as far, imp
criminal liabilities on individuals lor
corporate conduct only where the indi-
vidual is guilty of “conduct™ and not
where his vicarious responsibility is
founded solely on an omission.

“Special Sanctions” Ignore
Unfortunale Past Experience
More remarkable still are the “Spe-
cial Sanctions in Cases of Organiza-
tional Offenses” provided by Section
405, Section 405(1)(b) permits a
court to direct “the Attorney General,

15 See Madel Penal Code, Tent. Draft No.
0, st 2835; Temt Diaft No. 4 at 21; Tent
Thraft No. 10, az 108-1(5.

16, 8 Francks A. Allen, Prefoce to
Freund, in Slnmnm or Ammmucas LEcisia
TION xaviti-uaix (IH o, 1963) : “The courts

are well adapted 1o weigh the competing
tlllrr of mh-;ﬂnl igants; they l:

rly equi o
poerly quipped _h-l. ad loue
Im -I resaurces a-tm Iorn mocial groups
or classes. Judicial law making in the latter
areas is confrented with a dual peril: it may
kgnore considerations relevant te intelligent
policy formulation, or in ul them bl di-
count., it may inspine t the integ:
rity of the judicial process.”

7. See eg., !.lull.lu. on CoMPLEX AND
Myemmsmmicy Limzamon, §§ 161, L11 (s
revised, er 18 1970,

December, 1970 « Volume 58 1179



National Police Force

tentially corrupting effect on the Bar
and the Bench of these procesdings, in
which the disposition of huge sums is
made dependent upon judicial determi-
nations of an essentially discretionary
rather than legal character.®® The prob-
lems encountered in the 1930s as to
lai by peting reorganization
ittees in | ptey, so graphic-
ally documented by Thurman Arnold,*®
are being duplicated increasingly in the
proceedings under the broadened Rule
23, The framers of the study draft, un.
daunted, would project this experience
on the federal criminal law and
would in substance revive private
prosecutions under modern guise.
Similarly, to require publicity of
eriminal convictions, as would Section
405(11 (a), is scarcely a measure to be
adopted lightly. The oft-noted effect of
mhlnnl enforcement proceedings on
the y eriminal law of pi
acy suggests that these provisions
would not be limited in their applica.

tory offenses (Section 1006). This sec-
tion is intended to “govern the use of
sanctions to enforce a penal regulation
whenever and 1o the extent that an-
ather statute so provides, ‘Penal regu-
lation' means any requircment of a
statute, regulation, rule, or order
which is enforceable by eriminal sane-
tions, forfeiture or civil penalty.”

This uﬂjw is intended to be i meul-
P d by r in the mull
of criminal sanctions and civil sanc-
tions provided by statutes and regula-
tions outside Title 18. The provision
would make it a Class A misdemeanor
punishable by imprisonment on the
order of six months or a year to vio-
late willfully ie., recklessly) a penal
regulation and thereby create a sub-
stantial likelihood of harm ta life,
health or property, or of any other
harm against which the penal regula-
tion was directed. As if this extension
of severe penal sanctions to offenses

tion to corporate defendants. More-
over, contrary to the draftsmen’s
suggestion, the explicit statutory provi-
sions of 15 US.C. § 1402(d), relating
to publicity of defects in motor vehi-
cles, which are of blanket application,
can hardly be deemed precedent for
provisions allowing particular judges
to impose these sanctions on particular
offenders in connection with a criminal
case. This proposed use of publicity as
a penal sanction is reminiscent of
Hawthorne's The Scarlet Lefter and the
practice of totalitarian states,™

The “Special Sanctions in Cases of
Organizational Ofenses™ are not con-
fined to corporations but extend by
Section 403 to unincorporated assacia-
tions. If consideration has heen given
to the possible consequences of the ap-
plication of these provisions to lnbor
unions, it is nowhere reflected in the
comments to the study draft. The New
York code contains no provision ex.
tending corporate criminal liability 1o
voluntary associations. It seems to be
the unconscious aim of the draftsmen
of the study draft to produce addi-
tional Danbury Hatters cases ®

The provisions relating to corporate
criminal liability cannot be viewed in
isolation from the provision on regula-

itted recklessly against the myr-
iad of federal regulations was not
enough, Section 1006 (4] would erect a
presumption of willfullness (ie., reck-
lessness) “in the case of a person en-
gaged, whether as owner, employee, or
otherwise, in a business, profession, or
other calling subject to licensing or
pervasively regulated, when charged
with violating a penal regulation appli-
cable to him in that capacity”, Even
nonculpable violati of regulati
by persons engaged in a “pervasively
regulated” calling (and what calling
today is mot “pervasively regulsted™)
are subject to punishment as Class A
mnm When it is further re-
flected that Section 109w} = would in
all probability operate to subject cor-
porations and other organizations to
Section 1006, and when it is further
realized that the “special sanctions in
case of organizational offenses” may
be imposed in the absence of eriminal
intent or even any but presumed culpa-
bility, the breadth and sweep of the
study draft's attack on the rights of
corporstions and voluntary associa-
tions becomes evident.

Study Draft Threatens
a National Police Force
The ultimate probable consequences
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that will result from the adoption of
anything like this study draft could not
be more clearly spelled out than in
former Governor Brown's prefatory
statement, which includes the following
quatation from the opinion of Judge
MeGowan in Williams v. District of
Columbia, 419 F. 2d 638 (D.C. Cir.
196%) :

When Sir Robert Peel first entered
the British Cabinet as Home

two of his most u:rpu;nnll-eupn-

lice reform and law reform—in that

order. His experience in office did not
alter his estimate of the importance of
these objectives, but it did cause him
to reverse the order of their accom.

[T and his achj in po-
lice reorganization and training came
largely during his eventusl Prime Min-

istership. . . .

It cannot be said that the Bar and
the public have not been warned. This
study draft, if enscted, will be the
charter of a national police force, with
all that this implies. Members of the
Bar, state and local officials and the
public cannot make known their views
about its provisions too soon.

Perhaps Congress and those mem-
bers of it on the commission, in con-
sidering the study draft propoesals for
chartering of a national police, may he
mindful of a somber precedent :

[ W ]hile the Houses were employing
their authority thus it suddenly passed
out of their hands. It had been ob-
tained by calling into exisience a
power which could mot be controlled,
In the summer of 1647, about twelve
months after the last fortress of ithe
Cavaliers had submitted ta the Parlia-
ment, the Parliament was compelled to
submit to its own soldiers 2

18 See &4, Bomxiw, The Cossurr Jusck
13-14 (1962),

19 Arsors, Tue Foukwoms or Carrras-
1w ch. X (19570,

20, See Coben, The Crimisal Process in
the People’s Repubdic of China, 79 Hamv, L.

Rev. 469, 490 (1966) notahle are
the provisions of Section 12} al o
exccutives w be di i "

exerching “wimilar'" functions “in the samse
ot sdber organizations™ for & peried of five
years, thus imposing. if the views of writers

on “the new property”
lwmnff-rﬁmﬂudmu Cf. Bigelow v.
Forrest, 9 Wall. 339 (1870).

21. See Loewe v. Lawlor, 208 U. S T24
11908) ; Ianhrl' Loewe, 235 U. §, 522
HQISI

22, “ ‘Person’ means a human being and,
where relevant, an lzathon."

25 1 Macauray, © Hstomy or Emc.

LAND FROM TIE Ammol oF Jasees 11 117
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Summer in the City

Today is the first day of Summer. Sort of hard for me to say because I had been taught,
and always thought, that Winter, Spring, Summer and Fall were ruled by the 21s, but
then, as it so often does, science had to go and ruin everything. I suppose in the land of
pleasant living it does not really matter a great deal, since everyone knows, Summer
really begins with Memorial Day, or at least that moment of that weekend when you
stop working and start celebrating.

There is much that defines Summer, more than any of the other seasons. There are
snow balls; crabs; melons; Maryland tomatoes; corn on the cob; short sleeve shirts and
seersucker suits. The weather in Baltimore is “hot and humid with a chance of
afternoon thunder storms” and at least twice a day you hear people say they will never
complain about cold weather again.

In the era before air conditioning, Summer was a time when things slowed down
because it was simply too hot to do anything, especially hold a trial. It is believed by
historians that the only two trails ever held “back then” in the Summer involved a guy
named Atticus Finch and another involving William Jennings Bryan, Clarence Darrow
and a monkey, although the record is somewhat sketchy as to the details of what took
place, just that everyone was issued hand fans at the courtroom door.

Now, of course, thanks to Carrier, even in July we can carry on. You can say it’s too
hot to do anything, but the fact that you are wearing a sweater because the senior
partner likes the thermostat low, kind of gives you away. So, it has to get done, and a
good place to get it done is the Baltimore Bar Library. We have everything you need
from the books to the databases, the majestic rooms and the quiet spaces. Come see
for yourself. It is a place conducive to achievement, to not just getting it done, but
getting it done right. Besides, it will give you a chance to take off your sweater.

I look forward to seeing you soon.

Joe Bennett
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